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RECOVMENDED ORDER

Pursuant to notice, the Division of Admnistrative
Hearings, by its duly-designated Adm nistrative Law Judge,
Daniel M Kilbride, conducted a formal hearing on April 22,
2004, in Ol ando, Florida.
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STATEMENT OF THE | SSUES

Whet her Respondent unlawfully term nated the enpl oynent of

Petitioner on July 31, 2000, because of his race and/or age in



violation of the Florida Gvil Rights Act of 1992, Subsection
760.10(1), Florida Statutes (2001).

PRELI M NARY STATEMENT

On June 11, 2001, Petitioner, Henry L. Roberts, commenced
t hese proceedings by filing a Charge of Discrimnation agai nst
Respondent, Argenbright Security, Inc., with the Florida
Comm ssion on Human Rel ations (FCHR). After conducting an
i nvestigation, the FCHR i ssued a Notice of Determ nation dated
Septenber 23, 2003, in which it found "no reasonabl e cause" to
support Petitioner's allegations of discrimnation. On or about
Cct ober 28, 2003, Petitioner tinely filed a Petition for Relief
and requested that this natter be referred to the Division of
Adm ni strative Hearings (DOAH) for a formal hearing. This
matter was referred to DOAH on Decenber 1, 2003, and di scovery
ensued.

Fol | owi ng pre-hearing discovery, a formal adm nistrative
hearing was held on April 22, 2004, before the undersigned
Adm ni strative Law Judge. At the final hearing, Petitioner
testified on his own behalf and offered 19 exhi bits, which were
accepted into evidence. Petitioner's Exhibit 4 was adm tted
into evidence subject to hearsay objection. Petitioner's
Exhibit 4 is determned to be hearsay. Respondent offered the
deposition testinony of Petitioner's supervisor, Jerry

Buckwal ter (Buckwalter), and a total of 14 exhibits



were accepted into evidence. Respondent's Exhibits 9, 13,

and 14 were admitted into evidence subject to a hearsay

obj ection. Respondent's Exhibit 9 is adm ssible for the limted
pur pose that Petitioner's supervisor received a conplaint in
regard to Petitioner's handling of the account. Petitioner's
obj ection to Respondent's Exhibits 13 and 14 are overruled. The
parties requested that proposed findings of fact and concl usi ons
of |aw be submtted 20 days after the filing of the transcript.
Said request was granted. A Transcript of the final hearing was
prepared and filed with DOAH on May 7, 2004. As of the date of
this Recormended Order, Petitioner has not filed his proposals.
Respondent filed its proposals on May 27, 2004.

FI NDI NGS OF FACT

1. Respondent, Argenbright Security, Inc., now known as
Cogni sa Security, Inc., is an Atlanta, Georgi a-based corporation
that provides comercial security services to custoners on a
nati onw de basis. Respondent enploys security officers who are
pl aced on assignnents at custoners' prem ses. Relevant to this
action, Respondent maintains an office in Olando, Florida, to
support its comercial security services in Central Florida.

2. Respondent is an enployer as defined by the Florida
Cvil R ghts Act of 1992 (FCRA).

3. Petitioner was enployed with Respondent from May 1998

to July 31, 2000. Petitioner is an African-Anerican nmale who



was 50 years of age upon hiring and 52 years of age upon his

di scharge from Respondent’'s enploy. During his enploynment with
Respondent, Petitioner was provided with Respondent's enpl oynent
policies, including the equal enploynent opportunity policy

whi ch prohibits all types of unlawful discrimnation in the
wor kpl ace.

4. Throughout his enploynment with Respondent, Petitioner
wor ked as a district manager and was supervised by Buckwalter,
who was Respondent's vice president and general manager of the
Sout heast region.

5. Buckwalter nmade the decision to hire Petitioner and
made t he decision to discharge him Based on a decline in
busi ness and a | ack of work, Buckwalter hinself was di scharged
by Respondent in January 2002.

6. Petitioner's job duties as a district nanager included
supervi si ng Respondent's account managers who rmanaged security
of ficer accounts and ensured overall custoner satisfaction.
Petitioner was responsi ble for supervising the managenent of
approxi mately 60 custonmer accounts in Ol ando, Jacksonville,
Tanpa, and St. Petersburg. Petitioner supervised a staff of
approxi mately 33 enpl oyees, excludi ng Respondent's security
of ficers.

7. The list of Respondent's custonmers in Petitioner's

region included, but was not limted to, the followng entities:



the City of Orlando, U S. Airways, Delta Airlines, Northwest
Airlines, Orange County, C&L Bank, Citrus Center (also known as
Tricony Managenent), Florida Power Corporation, Solivita (al so
known as Avitar), and Ccwen.

8. Respondent alleges that Petitioner's performnce
deteriorated during the last six nonths of his enploynent, and
as a result, Petitioner was discharged on July 31, 2000.

Buckwal ter testified that he nade the decision to term nate
Petitioner's enploynent based on his receipt of numerous
custoner conplaints regarding Petitioner's managenent of
accounts and failure to resol ve probl ens, nunerous conplaints
from Petitioner's subordi nates regarding Petitioner's nanagenment
style and | ack of guidance, and Petitioner's failure to properly
performhis adm nistrative duties. Buckwalter received eight to
ten conplaints from Respondent's custoners about Petitioner's
managenent of their accounts. Several of Respondent's custoners
repeat edly conpl ai ned about Petitioner's managenent skills.

9. Buckwalter received conplaints from Respondent's
custoners regarding Petitioner's |ack of attentiveness towards
their accounts, failure to conduct client neetings, and
inability and unwillingness to resolve client problens. Wen
Buckwal t er di scussed the custoner conplaints with Petitioner
Petitioner sometinmes acknow edged the seriousness of the

concerns and soneti nes becane defensive and di sm ssed t he



conpl ai nts as unreasonabl e client demands. Two of Respondent's
custoners, Tricony Managenent and C&L Bank, specifically
demanded that Petitioner be renoved fromthe managenent of their
accounts based on his lack of service and "cavalier" attitude
toward their requests.

10. Linda Mansfield, who was the client contact at Tricony
Managenent, sent an e-nmil conplaint to Respondent's busi ness
devel opnent manager, Warren Bovich, in regard to Petitioner and
Robert Stevenson on February 8, 2000. Tricony Managenent did
not cancel its account with Respondent. However, they insisted
t hat Robert Stevenson and Petitioner be renoved fromthe
account .

11. Petitioner admtted that the follow ng custoners
conpl ai ned regardi ng his servicing of or managenent of their
accounts: Ocwen, QGtrus Center/Tricony Managenent, City of
Ol ando, Avitar/Solivita, C&L Bank, and Fl orida Power
Corporation. Petitioner disagreed with the substance of those
conplaints. Petitioner also admtted that he had a personality
conflict with a Gtrus Center enployee. Regarding the Gty of
Ol ando account under Petitioner's supervision, Petitioner
admtted that enployee turnover was a problem that the account
was not neeting the budgeted goals, and that Respondent's

enpl oyees routinely mssed their schedul ed work shifts.



Petitioner further admtted that Avitar/Solivita was upset with
hi m about his unauthorized recruiting efforts.

12. In addition to the custoner conplaints, Buckwalter
recei ved approximately 30 to 35 conplaints fromPetitioner's
subordi nates regarding Petitioner's managenent style.
Petitioner's subordinates conpl ai ned that Petitioner was not
concerned with their career devel opnent, failed to provide them
with tinely perfornmance eval uations, failed to conduct staff
nmeetings on a routine basis, failed to attend staff neetings
whi ch he had schedul ed, did not provide proper support and
mentoring for custonmer accounts, and was generally unavail abl e
to them based on his lack of tine in the office.

13. Petitioner admtted that a subordinate conpl ained to
Buckwal ter regarding Petitioner's failure to provide himw th a
performance evaluation in a tinely manner. Petitioner also
acknow edged that Buckwalter received a conplaint from
Respondent's enpl oyee regarding his failure to properly process
adm ni strative paperwork. Petitioner admtted that he does not
know whet her Buckwal ter received additional conplaints fromhis
subordi nates regardi ng his managenent. Accordingly,

Buckwal ter's testinony that he received 30 to 35 conplaints from
Petitioner's subordinates regarding Petitioner's nanagenent is

credi bl e.



14. Buckwalter's decision to discharge Petitioner was al so
based, in part, on Petitioner's failure to properly process
adm ni strative paperwork. Buckwalter inforned Petitioner, in
witing, that his neglect of his admnistrative duties was
unaccept abl e. Buckwalter also determ ned that on severa
occasions, Petitioner provided m sleading informati on about his
wher eabouts by falsely reporting that he was out of the office
conducting client appointnents.

15. In addition to Petitioner, Buckwalter supervised
several other of Respondent's district managers, including Bl ake
Beach (Beach) and Scott Poe (Poe)--both of whomwere fornerly
enpl oyed as district managers in South Florida.

16. Wile serving as Beach's supervisor, Buckwalter
received a single conplaint from Respondent's custoner, United
Airlines (United), regarding Beach's sending of an inappropriate
e-mail. United' s conpliant did not concern Beach's servicing or
managenent of United' s account. Oher than United' s single
conpliant, none of Respondent's other custoners submtted
conpl aints regardi ng Beach. Based on United' s conpl ai nt
regardi ng Beach's inappropriate e-nmail, Respondent transferred
Beach from South Florida to the Baltinore/Washi ngton, D.C,
ar ea.

17. Wile serving as Poe's supervisor, Buckwalter received

conplaints fromtwo of Respondent's custoners (in the South



Fl ori da region) regardi ng Poe's managenent of their accounts.
Because Poe had been successful with other accounts, Buckwalter
believed that the two conplaints m ght have been based on a
personality conflict. Buckwalter decided to transfer Poe from
the district manager position in South Florida to the district
manager position in Central Florida. Buckwalter never received
conplaints from Poe's subordi nates regardi ng Poe's managenent or
supervi sion. After Poe becane the district manager in Central
Fl ori da, Respondent received additional conplaints from several
custoners regardi ng Poe's handling of their accounts. Based on
t hese conpl ai nts, Buckwalter made the decision to term nate
Poe' s enpl oynent with Respondent.

18. Buckwal ter made the decision to di scharge Poe and
Petitioner based on a simlar nunber of conplaints received from
customers in their respective regions; but unlike Poe,
Petitioner was discharged for additional reasons: the nunerous
conplaints from his subordi nates and the neglect of his
adm ni strative duties.

19. Robert Matecki, who was 55 years ol d when he was
hired, replaced Petitioner as Respondent's district manager in
O | ando.

20. Petitioner does not allege that Respondent
di scrim nated against himat any tinme prior to Petitioner's

termnation on July 31, 2000. Petitioner does not contend that



Buckwal ter (the decision-maker in this case) ever nade any
discrimnatory comments to him Petitioner admts that he does
not know what factors Respondent considered in making the
decision to term nate his enpl oynent.

21. Buckwalter testified that he did not consider
Petitioner's age and race in making the decision to discharge
Petitioner. Instead, he based the decision on custoner and
subordi nate conpl ai nts about Petitioner's managenent style and
Petitioner's failure to performhis admnistrative duties.

22. Because Petitioner adnmts that he does not know upon
what factors Buckwal ter based his decision, Buckwalter's
testinmony is undisputed. Petitioner bases his allegations on
his own personal beliefs about his performance and his
di sagreenent with the substance of the conpl aints made by
Respondent's custonmers and his subordi nates.

CONCLUSI ONS OF LAW

23. The Division of Adm nistrative Hearings has
jurisdiction over the parties to and subject matter of this
proceedi ng pursuant to Section 120.569 and Subsection 120.57(1),
Florida Statutes (2003).

24. The State of Florida, under the |legislative schene
contained in Chapter 760, Florida Statutes (2003), incorporates
and adopts the |l egal principles and precedents established in

the federal anti-discrimnation |aws specifically set forth

10



under Title VII of the Cvil R ghts Act of 1964 (the Act), as
amended, 42 U.S.C. Section 2000e, et seq. The Florida |aw
prohi biting unl awful enploynment practices is found in Section
760. 10, Florida Statutes (2003). This section prohibits

di scrimnation against any individual with respect to
conpensation, terns, conditions, or privileges of enploynent
because of such individual's race, color, religion, sex,
national origin, age, handicap or marital status. See

8§ 760.10(1)(a), Fla. Stat. (2003). The FCHR and Florida courts
interpreting the provisions of FCRA have determ ned that federal
di scrimnation | aws should be used as gui dance when construing

provi sions of the Act. See Brand v. Florida Power Corp.,

633 So. 2d 504, 509 (Fla. 1st DCA 1994); Florida Departnent of

Community Affairs v. Bryant, 586 So. 2d 1205, 1209 (Fla. 1st DCA

1991).
25. Petitioner has the ultinate burden to prove
di scrimnation either by direct or indirect evidence. Direct
evi dence i s evidence which, if believed, would prove the
exi stence of discrimnation wi thout inference or presunption.

See Carter v. City of Mam , 870 F.2d 578, 581-82 (11th G

1989). Only blatant remarks, whose intent could be nothing
other than to discrimnate, constitute direct evidence of

discrimnation. 1d. at 582; see also Early v. Chanpi on

I nternational Corp., 907 F.2d 1077, 1081 (1ith Cr. 1990).

11



26. In the instant action, Petitioner has failed to offer
any direct evidence of discrimnation on the part of
Respondent's supervisors. Petitioner admts that his
supervi sor, Buckwalter, never nmade any discrim natory conments
to him In support of his age discrimnation claim Petitioner
relies solely on a letter fromLee Larkin, one of Petitioner's
former co-workers and who had no supervisory authority over
Petitioner, to the FCHR as direct evidence. According to
Larkin's unsworn letter, Buckwalter allegedly nade two age-
bi ased comments about Petitioner.

27. Larkin's letter is pure hearsay evidence, not direct
evi dence, which is insufficient to establish Petitioner's age
discrimnation claim Petitioner did not produce Larkin as a
witness at the final hearing to authenticate his letter.
Moreover, Petitioner has not offered Larkin's letter to
"suppl ement or explain other evidence" of alleged
discrimnation. |In fact, Petitioner failed to offer any
testi mony what soever regarding Larkin's letter at the final
hearing. He sinply offered the letter at the outset and never
mentioned it again. The letter was never authenticated, and no
foundation was set for its admi ssion. On the other hand,
Buckwal ter specifically denies nmaking the purported comrents.
"Hearsay evidence . . . may be used to suppl enent or explain

ot her evidence, but shall not be sufficient initself to support

12



a finding unless the evidence falls within an exception to the
hearsay rule. . . ." 8 120.57(1)(c), Fla. Stat. (2003).
Contrary to Petitioner's assertion, the law is clear that
"courts cannot base direct-evidence anal ysis on hearsay

testinony." WIIlians v. Housing Authority of Gty of Sanford,

Florida, 709 F. Supp. 1554, 1562 (MD. Fla. 1988) (refusing to
classify unsworn hearsay statenent as direct evidence.) Based
on the absence of any such evidence, Petitioner cannot prove his
clains of discrimnation by the use of direct evidence.

28. Absent any direct evidence of discrimnation, the
Supreme Court established, and later clarified, the burden of

proof in disparate treatnent cases in MDonnell Douglas Corp. V.

Green, 411 U S. 792 (1973); and Texas Departnent of Conmunity

Affairs v. Burdine, 450 U S. 248 (1981); and again in the case

of St. Mary's Honor Center v. Hicks, 509 U S. 502 (1993). The

FCHR has adopted this evidentiary nodel. See Kilpatrick v.

Howard Johnson Co., 7 F.A L.R 5468, 5475 (FCHR 1985).

McDonnel | Dougl as places upon a petitioner the initial burden of

providing a prima facie case of race and age discrimnm nation.

See Davis v. Humana of Florida, Inc., 15 FF A L.R 231 (FCHR

1992); Laroche v. Departnent of Labor and Enpl oynent Security,

13 FFA L. R 4121 (FCHR 1991). To establish a prima facie case

of discrimnatory treatnent, a petitioner must show that:

(1) he is a nenber of a protected class; (2) he was qualified

13



for the position held; (3) he was subjected to an adverse

enpl oynent decision; and (4) his former position was filled by a
person who was not a nenber of his protected classifications or
that he was treated | ess favorably than simlarly-situated

persons outside his protected classes. See Crapp v. Gty of

M am Beach, 242 F.3d 1017, 1020 (11th G r. 2001); Coutu v.

Martin County Board of County Conm ssioners, 47 F.3d 1068, 1073

(11th Gir. 1995); Canino v. EEOC, 707 F.2d 468 (11th Gr. 1983);

Sanedi v. M am -Dade County, 134 F. Supp. 2d 1320 (S.D. Fla.

2001) .

29. Applying the standards for a prinma facie case set

forth in McDonnel|l Dougl as, Petitioner satisfies the elenent of

being a nmenber of two protected classifications under Subsection
760.10(1)(a), Florida Statutes (2003). Specifically, he is
African-Anerican and is above the age of 40. Petitioner has

al so satisfied the third prong of the prinma facie case, given

t hat Respondent term nated his enploynent on July 31, 2000.
30. Petitioner has not established the second prong of the

prima facie case because he was not qualified for the district

manager position which he held. 1In order to denonstrate that he
was qualified for a position, a petitioner nust show that he was
performng his "job at a I evel which net his enployer's

| egiti mte expectations.” Vickers v. Federal Express Corp., 132

F. Supp. 2d 1371, 1379 (S.D. Fla. 2000). In determ ning whether

14



an enpl oyee was qualified for the job, courts should exani ne the

enpl oyee's actual performance. See Silverstein v. Mtroplex

Comruni cations, Inc., 678 F. Supp. 863, 868 (S.D. Fla. 1988)

(dismssing plaintiff's discrimnatory discharge clai mbecause
plaintiff failed to establish that she was qualified for her

former position.) Simlar to the plaintiff in Silverstein,

supra, Buckwalter believed that Petitioner displayed
unaccept abl e | eadership qualities and mai ntai ned poor
relationships wth his custoners and col | eagues. Buckwal ter
received eight to ten conplaints from Respondent's custoners
about Petitioner's managenent and handling of their accounts.
The custoner conpl aints concerned Petitioner's |ack of
attentiveness towards their accounts, failure to conduct client
neetings, and inability and unwillingness to resolve client
probl ens. [|ndeed, two of Respondent's custoners (Tricony
Managenent and C&L Bank) requested that Petitioner be renoved
fromthe managenent of their accounts based on his lack of
service and attitude. Additionally, Buckwalter testified that
he received approximately 30 to 35 conplaints fromPetitioner's
subordi nates regarding Petitioner's nmanagenent style. Anpng

ot her grievances, Petitioner's subordinates conpl ained to
Buckwal ter that Petitioner failed to provide themwth tinely
performance evaluations, failed to conduct staff neetings on a

routine basis, failed to attend staff neetings which he had

15



schedul ed, did not provide proper support and nmentoring for
custoner accounts, and was generally unavailable to them based
on his lack of tinme in the office. Buckwalter also determ ned
that Petitioner was not qualified for his position because
Petitioner routinely failed to properly handl e adm nistrative
duties. On one occasion, Buckwalter informed Petitioner that
his neglect of adm nistrative duties was unacceptable. G ven
Buckwal ter's receipt of multiple conplaints from Respondent's
custoners and enpl oyees regarding Petitioner and Petitioner's
failure to properly performhis admnistrative duties,
Petitioner is sinply unable to denonstrate that he was qualified

for the district manager position. See Silverstein, supra, at

868-869 (plaintiff failed to establish prina facie case because

she could not prove that she was qualified for her forner
position.)

31. As for the fourth prong of the prima facie case,

Petitioner nust show that he was treated | ess favorably than
ot her enpl oyees who were "simlarly situated" in all relevant

respects. See Holifield v. Reno, 115 F.3d 1555, 1562 (11th Cr

1997). To nmake such a determ nation, consideration nust be
given to "whether the enployees are involved in or accused of
the sane or simlar conduct and are disciplined in different
ways." 1d. A claimof discrimnatory discipline requires a

showi ng that the m sconduct for which the petitioner was

16



di sciplined was "nearly identical" to that engaged in by an
enpl oyee outside the petitioner's protected class and that the
petitioner was treated in a |less favorable manner. Jones v.

Wnn-Dixie Stores, Inc., 75 F. Supp. 2d 1357, 1364 (S.D. Fla.

1999).

32. At the final hearing, Petitioner clained that
Respondent treated two younger, Caucasi an enpl oyees (Beach and
Poe--both former district nmanagers) nore favorably than he.
Petitioner, however, has not denonstrated that Beach and Poe are
proper conparators. Petitioner was di scharged based on
Buckwal ter's recei pt of custoner conplaints regarding
Petitioner's nmanagenment of accounts, conplaints from
Petitioner's subordi nates regardi ng Petitioner's managenent
style, and Petitioner's failure to properly performhis
adm nistrative duties. Buckwalter received eight to ten
conpl ai nts from Respondent's custoners about Petitioner's
managenent, and two of Respondent’'s custoners demanded that
Petitioner be removed fromthe managenent of their accounts. In
conpari son, and as acknow edged by Petitioner and Buckwalter,
Respondent received only one conpl aint from Respondent's
cust onmer regarding Beach. Specifically, United conpl ai ned about
an i nappropriate e-mail sent by Beach. 1In contrast to the
conpl ai nts Buckwal ter received fromcustoners under Petitioner's

supervision, United' s conplaint did not concern Beach's

17



servicing or managenent of United's account. The eight-to-ten
custoner conpl ai nts Respondent received about Petitioner (as
well as the conplaints fromPetitioner's subordi nates) are not
conparable to the | one conplaint about Beach's e-nmail. Because
of the differences in the nunber and nature of such conplaints,
Petitioner and Beach cannot be classified as "simlarly
situated" and their "m sconduct” was not "identical." See

Jones v. Wnn-Dixie Store, Inc., supra, at 1364-65 (dism ssing

di scrimnation claimbecause the plaintiff failed to denonstrate
that simlarly situated enpl oyees received nore favorable

treatnment than he); Jones v. Gerwens, 874 F.2d 1534, 1541 (11th

Cr. 1989) (affirm ng dism ssal of discrimnation claimbecause
the plaintiff could not prove that enpl oyees outside of his
protected class were treated nore favorably.)

33. Simlarly, Petitioner cannot show that his
"m sconduct” (in the formof custoner and subordinate conplaints
and negl ect of his adm nistrative duties) was simlar to Poe's
"m sconduct."” \Wile serving as Poe's supervisor, Buckwalter
initially received conplaints fromtwo of Respondent's custoners
regardi ng Poe's managenent of their accounts. Based on these
conpl aints, Respondent decided to transfer Poe fromthe district
manager position in South Florida to the district manager
position in Central Florida. Notably, Buckwalter never received

conpl aints from Poe's subordi nates regardi ng Poe's managenent or

18



supervision. After Poe becane the district manager in Central
Fl ori da, Respondent received conplaints fromseveral nore
custoners regardi ng Poe's handling of their accounts. Based on
t hese conpl ai nts, Buckwalter nmade the decision to term nate
Poe's enpl oynent with Respondent. Buckwalter made the decisions
to di scharge Poe and Petitioner based on a simlar nunber of
conplaints received fromcustoners in their respective regions.
However, Poe did not have the subordi nate conplaints or

adm nistrative failures that Petitioner had. Thus, the record
evi dence reflects that when custoner conplaints accumnul at ed,
Buckwal ter treated Poe and Petitioner in an identical manner.

| f anything, Petitioner was all owed to accumul ate nmany nore
overal | conplaints than Poe before he was discharged. G ven
these facts, Petitioner cannot denonstrate that Poe was a
"simlarly situated" individual who received nore favorable
treatment. Consequently, Petitioner has failed to satisfy the

fourth prong of his prima facie case, and his discrimnation

clains fail as a matter of |law. See Jones v. Wnn-Di xi e Stores,

Inc., supra, at 1364-65 (dism ssing discrimnation claimbecause

the plaintiff failed to satisfy "simlarly situated" prong of

prima faci e case.

34. As noted above, the Eleventh Crcuit Court of Appeals
has al so applied a nodified standard whereby a petitioner

establishes the fourth prim facie prong by proving that "he was

19



repl aced by a person outside the protected class.” Coutu,
supra, at 1073. Applying this standard, Petitioner cannot

establish a prima facie case for his age discrimnation claim

because he was replaced by a person within his protected cl ass.
Specifically, Mtecki, who was 55 years old when he was hired,
repl aced Petitioner as Respondent's district nmanager in Ol ando.
Thus, Petitioner cannot establish the fourth elenent of his

prima facie case and his age discrimnation claimfails as a

matter of law. See Hawkins v. Ceco Corp., 883 F.2d 977, 983-84

(11th Gr. 1989) (holding that the plaintiff failed to establish

a prima faci e case because he was replaced by a nenber of his

own protected class.)

35. Assum ng, arguendo, that Petitioner has succeeded in
provi ng each of the el enments necessary to establish a prinma
faci e case, Respondent nust then articulate sone |egitinmate,
non-di scrimnatory reason for the chall enged enpl oynent
deci sion. Respondent has done so. Respondent's enployer is
required only to "produce adm ssibl e evidence which would all ow
the trier of fact rationally to conclude that the enpl oynent
deci sion had not been notivated by discrimnatory aninus."

Texas Departnment of Community Affairs, supra, at 257.

Respondent need not persuade the trier of fact that it was
actually notivated by the proffered reasons, but nust nerely set

forth, through the introduction of adm ssible evidence, the

20



reasons for those actions. See Texas Departnent of Conmunity

Affairs, supra, at 254-255; see also Pashoian v. GIE

Directories, 208 F. Supp. 2d 1293, 1308-09 (M D. Fla. 2002)

(noting that the enpl oyer bears a burden of production, but not
a burden of persuasion and need only provide a specific

| egitimate reason which woul d support a finding that

di scrimnation was not the cause of the enpl oynent decision.)
This burden is characterized as "exceedingly light." Perrynman

v. Johnson Products Co., Inc., 698 F.2d 1138, 1142 (11th Cr

1983) .

36. The next burden is that of Respondent to articul ate
sonme legitimate, non-discrimnatory reasons for the adverse
enpl oynent action that it took. The record evidence indicates
t hat Buckwal ter made the decision to termnate Petitioner's
enpl oynent based on his receipt of custoner conplaints regarding
Petitioner's nmanagenent of accounts, conpl aints from
Petitioner's subordinates regarding Petitioner's managenent
style, and Petitioner's failure to properly performhis
adm nistrative duties. Based on Buckwalter's undi sputed
testi nony, Respondent has nore than satisfied its requirenent of
articulating a legitimate, non-discrimnatory reason for its

actions. See LeBlanc v. The TJX Cos., Inc., 214 F. Supp. 2d

1319, 1328 (S.D. Fla. 2002) (defendant-enployer's discharge of

plaintiff based, in part, on receipt of custonmer conplaints

21



about plaintiff constituted legitimte, non-discrimnatory
reason for adverse action).

37. Once the respondent articulates a legitimte reason
for the action taken, the evidentiary burden shifts back to
petitioner who nust prove that the reason offered by the
enpl oyer for its decision is not the true reason, but is nerely

a pretext. Texas Departnent of Community Affairs, supra, at

255-256. The Suprenme Court has enphasized the ultimate burden
of persuading the trier of fact that the respondent
intentionally discrimnated agai nst the petitioner, renains at

all times wth the petitioner. See Texas Departnent of

Community Affairs, supra, at 253. Inportantly, even when the

non-di scrimnatory reasons articulated by a respondent have been
denmonstrated by the petitioner to be fal se, petitioner mnust
still prove that the adverse action truly was based upon

unlawful discrimnation. See St. Mary's Honor Center, supra,

at 518-519.

38. In the instant matter, because Respondent has
articulated legitimate, non-discrimnatory reasons to support
the termnation of Petitioner's enploynent, Petitioner retains
t he burden of persuasion and nust prove by a preponderance of
the evidence that the legitimte reasons offered by Respondent
were not its true reasons but, rather, were a pretext for

intentional discrimnation. See Texas Departnent of Community
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Affairs, supra, at 253. Petitioner has not produced any

evi dence to show that Respondent’'s legitimate reasons for his
termnation are actually a pretext for discrimnation. To the
extent Petitioner argues that the letter submtted by Larkin to
the FCHR constitutes evidence of pretext (in support of his age
di scrimnation claim, such an argunent fails for severa
reasons. First, Larkin's purported letter is not a sworn
statenent but, instead, is a letter that has not been

aut henticated. At the final hearing, Petitioner did not produce
Larkin (or any other witness) to authenticate the letter.
Second, the letter constitutes hearsay evidence which is
insufficient to establish pretext under the Florida

Adm ni strative Code "hearsay evidence . . . shall not be
sufficient initself to support a finding of fact unless the
evidence falls within an exception to the hearsay rule. . . ."
Fla. Admin. Code R 28-106.213. Petitioner cannot and has not
contended that the letter falls within an exception to the
hearsay rule. Moreover, Petitioner has not offered Larkin's
letter to "supplenment or explain other evidence" of alleged
discrimnation. Indeed, at the final hearing, Petitioner failed
to offer any testinony regarding Larkin's letter. 1In contrast,
Buckwal ter specifically denies making the purported conments to

Larkin. Gven these facts, any attenpt by Petitioner "to
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support a finding" of discrimnation based solely on Larkin's
letter is inperm ssible. See Fla. Adm n. Code R 28-106.213.

39. To the extent Petitioner attenpts to prove
di scrim nation by presenting evidence that he (personally)
t hought he was a good enpl oyee, Petitioner's own eval uation of
his abilities is not sufficient to rebut the articul ated reasons
for Respondent's enploynent decision. The law is clear that
“"[t]he inquiry into pretext centers upon the enployer's beliefs,
and not the enployee's own perception of his performance."”

LeBl anc, supra at 1331 (dism ssing discrimnation clai mbecause

plaintiff failed to prove pretext); Vickers, supra, at 1381

(dismissing discrimnation claimand noting that the enpl oyee's
perception of hinself is not relevant; it is the perception of

t he decision-maker that is relevant); Wbb v. R&B Hol di ng Co.,

Inc., 992 F. Supp. 1382, 1387 (S.D. Fla. 1998) ("The fact that
an enpl oyee di sagrees with an enployer's eval uation of him does
not prove pretext.")

40. Buckwal ter nmade the decision to termnate Petitioner's
enpl oynent based on his recei pt of custonmer conpl aints regarding
Petitioner's managenent of accounts, conplaints from
Petitioner's subordinates regarding Petitioner's managenent
style, and Petitioner's failure to properly performhis
adm ni strative duties. Petitioner admts that numerous

custoners of Respondent, including Ccwen, Citrus Center/Tricony
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Managenent, City of Ol ando, Avitar/Solivita, C&L Bank and

Fl ori da Power Corporation conplained regarding his servicing or
managenent of their accounts. Petitioner also admts that a
subordi nate conpl ained to Buckwal ter regarding his failure to
provi de the subordinate with a tinely performance eval uati on and
that Buckwalter received a conplaint froman enpl oyee of
Respondent's regarding Petitioner's failure to properly process
adm nistrative paperwork. It is, thus, undisputed that
Respondent received conplaints fromcustoners and Petitioner's
subordi nates regarding Petitioner's nmanagenent. Petitioner
offers only his various explanations for the problens conpl ai ned
about and his disagreenent with the substance of those
conplaints. He never disputes that Respondent received the
conpl aints or that Respondent based its decision on those
conpl ai nt s.

41. Petitioner admts that he does not know what factors
Respondent considered in nmaking the decision to termnate his
enpl oynent. Therefore, any additional argunent Petitioner could
make regarding pretext would be based solely on his specul ation.
Fatal to his clains, however, Petitioner cannot satisfy his
burden of persuasion sinply by making conclusory allegations of
di scrimnation or basing them upon his subjective belief as to

unl awful discrimnation. See Elrod v. Sears, Roebuck & Co., 939

F.2d 1466, 1471 (11th Cr. 1991) (holding that "[c]onclusory

25



al | egations of discrimnation, without nore, are not sufficient
to raise an inference of pretext or intentional discrimnation
where [t he defendant -enpl oyer] has offered . . . extensive
evidence of legitimate, non-discrimnatory reasons for its
action"). Further in the absence of evidence of intent to
discrimnate, courts have repeatedly recognized that it is not
their role to second guess or scrutinize an enpl oyer's

| egiti mate busi ness decisions. See Lee v. GIE Fla., Inc., 226

F.3d 1249, 1253 (11th G r. 2000); Elrod, supra, at 1470 (noting

that courts "do not sit as a super-personnel departnent that
re-examnes an entity's business decisions"”). Courts and

adm ni strative agencies are "not in the business of adjudging
whet her enpl oynent decisions are prudent or fair." Pashoian,

supra, at 1309; Chapnman v. Al Transport, 229 F.3d 1012, 1031

(11th Gr. 2000). Instead, courts are to be concerned only with
t he question whether discrimnatory aninus notivated a

chal | enged enpl oynent decision. Danon v. Flem ng Supernarkets

of Florida, Inc., 196 F.3d 1354, 1361 (11th Gr. 1999).

42. The undi sputed facts al so show that Respondent had a
good faith belief that Petitioner's performance was unaccept abl e

and warranted termnation. See E.E.O C. v. Total System

Services, Inc., 221 F.3d 1171, 1176 (11th Gr. 2000) (in an

enpl oynent context, a decision-maker's good faith belief is the

rel evant inquiry); Danmon, supra, at 1363 n. 3 (holding that an
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enpl oyee cannot be held liable for discharging an enpl oyee
"under the m staken but honest inpression that the enpl oyee
violated a work rule").

43. Therefore, Petitioner is |left to argue that Respondent
was wong when it concluded that his performance was deficient.
It is well-settled, however, that even if an enpl oyer wongly
beli eves that an enpl oyee's perfornmance was unacceptable, acting
upon that belief does not give rise to a discrimnatory notive.

See Jones v. Gerwens, 874 F.2d at 1540 (11th Gr. 1989) ("[t]he

law is clear that, even if a Title VIl claimant did not in fact
commt the violation with which he is charged, an enpl oyer

successfully rebuts any prina facie case of disparate treatnment

by showing that it honestly believed the enployee conmmitted the
violation"). Following this |egal authority, Respondent was
entitled to conclude that Petitioner's unacceptabl e handling of
custonmers' and subordi nates' needs and concerns (as well as
negl ect of his adm nistrative duties) was ground for term nation
of enploynment, as long as this practice is enforced in a
non-di scri m natory manner

44, Even if Petitioner could cast doubt on the reasons for
his discharge, his claimfails because he has offered no proof
that his race and/or his age were the reasons for his discharge.

See Reeves v. Sanderson Pl unbi ng Products, Inc., 530 U S. 133,

146-47 (2000) (noting that a plaintiff nust do nore than sinply

27



prove that the enployer's proffered reason for discharge is

fal se by presenting evidence of intentional discrimnation.) It
is well -settled that "[t] he enployer may fire an enpl oyee for a
good reason, a bad reason, a reason based on erroneous facts, or
no reason at all, as long as its action is not for a

discrimnatory reason.” Kossow v. St. Thonmas University, Inc.,

42 F. Supp. 2d 1312, 1317 (S.D. Fla. 1999). Petitioner's
assertions that Respondent discrim nated against himreflect
merely a strained attenpt to second-guess Respondent's deci sion
about managi ng Petitioner and its business--a result not

permtted by law. See Elrod, supra, at 1470.

45. Al so, because Petitioner was hired and fired by the
sanme individual (Buckwalter), Petitioner cannot denonstrate that
his race and age were factors in Respondent's decision to

di scharge him See also Wllians v. Vitro Services Corp., 144

F.3d 1438, 1443 (11th Cir. 1998) (noting where the hirer and the
firer are the sane individual a "perm ssible inference" arises
that discrimnation was not a determ ning factor for the adverse

action taken by the enployer); and Kossow, supra, at 1316.

Petitioner's allegations are further belied by the fact that
Petitioner has failed to denonstrate that any "simlarly
situated" individuals received nore favorable treatnent than he.
Beach and Petitioner were not "simlarly situated.” Simlarly,

Petitioner and Poe were not "simlarly situated,”" as Respondent
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never received any conplaints from Poe's subordi nates regardi ng
Poe' s managenent. Upon receipt of conplaints from severa
custoners regardi ng Poe's handling of their accounts, Respondent
term nated Poe's enploynent also. Thus, the record evidence
reflects that when custoner conpl aints nounted, Respondent
treated Poe and Petitioner exactly the sane by discharging them

See Jones v. Cerwens, supra, at 1541 (affirm ng di sm ssal of

di scrimnation claimbecause the plaintiff could not prove that
enpl oyees outside of his protected class were treated nore
favorably.) Based on Respondent even-handed discipline of its
enpl oyees, it is wholly inmmterial that Petitioner may have felt

that he was discrimnated against. See Webb, supra, at 1388

(noting that a plaintiff's subjective beliefs are "wholly
i nsufficient evidence to establish a claimof discrimnation as
a mtter of law ")

46. Petitioner has failed to show that the adverse
enpl oynment action taken agai nst himwas done in a discrimnatory
manner. Respondent's enpl oynent policies clearly prohibit
di scrim nation agai nst all enpl oyees based on race or age, and
guar antee equal enpl oynent opportunities to all enployees. As
such, Petitioner failed to raise any credible evidence to
support his claimthat any actions by Respondent were

pr et ext ual .
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47. Petitioner has failed to show that Respondent's
term nation of his enploynent was done in a discrimnatory
manner, and thus, Petitioner's discrimnation clains under
Subsection 760.10(1), Florida Statutes (2003), fail as a matter
of | aw.

RECOMVENDATI ON

Based upon the foregoing Findings of Fact and Concl usi ons
of Law, it is hereby:

RECOMMENDED t hat the Florida Conmm ssion on Human Rel ati ons
enter a final order which denies Petitioner's Petition for
Relief and dism sses his conplaint with prejudice.

DONE AND ENTERED t his 25th day of June, 2004, in

Tal | ahassee, Leon County, Flori da.

DANIEL M KI LBRI DE

Adm ni strative Law Judge

Division of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 25th day of June, 2004.
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COPI ES FURNI SHED

Deni se Crawford, Agency Cerk

Fl ori da Conmmi ssion on Hunman Rel ati ons
2009 Apal achee Par kway, Suite 100

Tal | ahassee, Florida 32301

Wayne Johnson, Esquire

DeCi cci o, Johnson, Herzfeld & Rubin
652 West Morse Boul evard

Wnter Park, Florida 32789

John S. Snelling, Esquire

Janmes P. Ferguson, Jr., Esquire

Duane Morris, LLP

1180 West Peachtree Street, Suite 700
Atlanta, Georgia 30309

Ceci | Howard, General Counsel

Fl ori da Conm ssi on on Hunan Rel ati ons
2009 Apal achee Parkway, Suite 100

Tal | ahassee, Florida 32301

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recommended Order. Any exceptions
to this Recormended Order should be filed with the agency that
will issue the final order in this case.
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